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EXDIS 


E.O. 11652: GDS 

TAGS: PARM, TECH 

SUBJECT: IAEA-FRG-BRAZIL TRILATERAL 

1. IN STRICTLY CONFIDENTIAL CONSULTATIONS HELD IN WASHING- 
TON DECEMBER 8 BETWEEN GERMAN DELEGATION THAT INCLUDED 
BALKEN, LOOSCH AND ROUGET AND U.S. DELEGATION THAT INCLUDED 
VEST, KRATZER, SIEVERING AND OTHERS, GERMANS GAVE US COPY OF 
DRAFT OF TRILATERAL AGREEMENT THAT THEY HAD WORKED OUT IN 
BRASILIA, AND DISCUSSED IT IN SOME DETAIL. GERMANS SAID 
THEY PLANNED TO SUBMIT DRAFT TO IAEA IN VERY NEAR FUTURE, 
WITH HOPE THAT IT WOULD BE READY FOR FEBRUARY BG MEETING. 

SECRET 
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2. QUESTIONS RAISED BY U.S. TEAM INCLUDED FOLLOWING: 

(A) PROVISION THAT ITEMS WOULD BE REMOVED FROM INVEN- 
TORY WHEN REEXPORTED FROM BRAZIL, WHICH WAS NOT 
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ACCOMPANIED BY CONDITION CONTEMPLATED BY SECTION 
28(C) OF INFCIRC/66, ENSURING THAT THERE WOULD BE 
SAFEGUARDS IN THE STATE RECEIVING SUCH REEXPORT. 

THE GERMANS POINTED OUT THAT THE BILATERAL FRG- 
BRAZILIAN AGREEMENT DOES CONTAIN SUCH A REQUIRE- 
MENT (ALTHOUGH THERE APPEARED TO BE SOME UNCER- 
TAINTY WHETHER IT COVERED THE EXPORT OF PRODUCED 
MATERIAL). WE POINTED OUT THAT THE ABSENCE OF 
SUCH A PROVISION IN THE TRILATERAL IS NEVERTHE- 
LESS LIKELY TO BE RAISED BY THE IAEA. 

(B) PROVISION FOR NOTIFYING IAEA TO ADD TO INVENTORY 
ANY FACILITY BUILT WITH THE USE OF TRANSFERRED 
TECHNOLOGY. ALTHOUGH THE DRAFT DID PROVIDE FOR 
THE GERMANS TO NOTIFY THE IAEA OF TECHNOLOGY 
TRANSFERS, AND PROVISION WAS MADE FOR PUTTING 
SUCH TRANSFERS ON A SPECIAL INVENTORY, THE 
RESPONSIBILITY FOR NOTIFYING IAEA OF THE CON- 
STRUCTION OF A FACILITY BASED ON THIS TECHNOLOGY 
WAS WITH THE RECIPIENT OF THE TECHNOLOGY. THERE 
WAS ALSO A PROVISION FOR CONSULTATION ON THIS 
MATTER BETWEEN THE SUPPLIER AND RECIPIENT. BUT 
THERE WAS NOT AN INDEPENDENT RIGHT OF THE SUP 
PLIER TO GIVE SUCH NOTIFICATION TO THE IAEA AFTER 
CONSULTATION WITH THE RECIPIENT (AS CONTEMPLATED 
IN THE GUIDELINES). THE GERMANS POINTED OUT THE 
PROVISION ON SETTLEMENT OF DISPUTES. WHICH ENABLES 
ANY PARTY TO INVOKE THE DISPUTE-SETTLING MECHA- 
NISM. WHILE STRONGLY FAVORING INDEPENDENT SUPPLIER 
RIGHT AND URGING FRG RECONSIDERATION OF THIS PRO- 
VISION. U.S. DELEGATION INDICATED THAT, WHEN 
COUPLED WITH THE PROVISION FOR CONSULTATION, THIS 
PROBABLY PROVIDED A PRACTICAL EQUIVALENT OF WHAT 
WAS CONTEMPLATED BY THE GUIDELINES. 

(C) ABSENCE OF A GUARANTEE THAT SAFEGUARDED MATERIAL 
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WOULD NOT BE USED TO FURTHER ANY MILITARY PURPOSE. 

U.S. TEAM GAVE GERMANS AN INFORMAL PAPER EXPRESS- 
ING WHY THIS WAS A MATTER OF CONCERN. GERMANS 
RESPONDED THAT THE PROPOSED AGREEMENT DID NOT 
CONTAIN ANY PROVISION, COMPARABLE TO SECTION 14 OF 
INFCIRC/153, FOR WITHDRAWING FROM SAFEGUARDS 
MATERIAL TO BE USED FOR A NON-EXPLOSIVE MILITARY 
PURPOSE, AND NOTED THAT THE FRG-BRAZIL COOPERATION 
AGREEMENT REQUIRED THAT SAFEGUARDS BE MAINTAINED 
ON ALL MATERIAL DERIVED FROM THAT COOPERATION. THUS 
THEY ASSERTED THAT IF THE BRAZILIANS WISHED TO USE 
SAFEGUARDED MATERIALS FOR NAVAL PROPULSION, THEY 
WOULD HAVE TO CONTINUE TO BE SAFEGUARDED IN THAT 
USE. U.S. TEAM EXPRESSED DOUBT THAT IAEA HAD 
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STATUTORY AUTHORITY TO SAFEGUARD MATERIALS IN AN 
ADMITTEDLY MILITARY APPLICATION, EVEN IF THE BRA- 
ZILIANS WERE WILLING TO PERMIT IT, AND NOTED THAT 
IAEA MIGHT WELL HAVE DIFFICULTY WITH IT. THE GER- 
MANS SHOWED NO INCLINATION TO MODIFY THIS PROVI- 
SION, AT LEAST PENDING IAEA SECRETARIAT REACTION. 

(D) WITH RESPECT TO THE PROVISION DEALING WITH THE 20- 
YEAR PRESUMPTION THAT A FACILITY WAS BASED ON 

TRANSFERRED TECHNOLOGY IF IT WAS OF THE SAME 
GENERAL TYPE, U.S. TEAM NOTED THAT THE DRAFT AGREE- 
MENT CALLED FOR MEASURING THIS PERIOD FROM THE TIME 
OF TRANSFER (OR NOTIFICATION OF INTENT TO TRANS- 
FER) OF THE TECHNOLOGY, AND NOTED THAT THIS WAS IN- 
CONSISTENT WITH PART B OF THE TRIGGER LIST THAT HAD 
BEEN AGREED TO, AD REFERENDUM, AT THE WORKING 
GROUP MEETING IN LONDON ON DECEMBER 1-2 (WHICH 
MEASURED THE PERIOD FROM THE DATE OF INITIAL OPERA- 
TION OF THE FIRST FACILITY BUILT WITH SUCH TECH- 
NOLOGY). U.S. TEAM EXPRESSED CONCERN THAT TRIGGER 
LIST PROVISION WOULD BE SERIOUSLY UNDERCUT IF FIRST 
ACTUAL AGREEMENT TO COME BEFORE IAEA CONTAINED THIS 
DIFFERENT APPROACH AND URGED GERMANS TO CONSIDER 
ASKING GOB WHETHER IT WOULD ACCEPT MEASURING PERIOD 
FROM DATE OF INITIAL OPERATION. LOOSCH SAID HE 
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SAW THE POINT, BUT NOTED THAT THE 20-YEAR PERIOD 
DID NOT PRECLUDE PROOF AFTER THAT PERIOD THAT 
TRANSFERRED TECHNOLOGY WAS INVOLVED. HE ALSO 
NOTED THAT THE WORKING GROUP TRIGGER LIST PROVISION 
WAS STILL AD REFERENDUM, AND HAD NOT RECEIVED 
FORMAL APPROVAL BY THE SUPPLIER GOVERNMENTS. BALKEN 
ADDED THAT THE TECHNOLOGY TRANSFER PROVISIONS HAD 
BEEN DIFFICULT TO NEGOTIATE, AND HE CONSIDERED THEM 
A MAJOR ACHIEVEMENT. 

3. FOR VIENNA: MISSION SHOULD SEEK TO ASCERTAIN SECRE- 
TARIAT'S VIEWS ON ABOVE POINTS, WHICH SHOULD BE REPORTED TO 
DEPARTMENT WITH MISSION'S RECOMMENDATIONS. KISSINGER 

SECRET 
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